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§ 1231. Equitable mortgage. — The reservation of a 
lien in the deed by the grantor is the creation of an equitable 
mortgage; when the deed is recorded, every one is bound 
to take notice of such lien. 1 Such a lien is assignable, and 



1 Webster v. Mann, 52 Tex. 416; 
Davis v. Hamilton, 50 Miss. 213; 
Ufford v. Wells, 52 Tex. 612; Strat- 
ton v. Gold, 40 Miss. 778; Baker 
v. Compton, 52 Tex. 252; Hall v. 
Mobile etc. Ry. Co., 58 Ala. 10; 
Caldwell v. Fraim, 32 Tex. 310. 
See, also, McKeown v. Collins, 38 
Fla. 276, 21 So. 103; Atlanta etc. 
Co. v, Haile, 106 Ga. 498, 32 S. E. 



606; Talbot v. Roe, 171 Mo. 421, 
71 S. W. 682; Gordan v. Johnson, 
186 III. 18, 57 N. E. 790; First Nat. 
Bank v. Edgar, 65 Neb. 340, 91 
N. W. 404; Honaker v. Jones 
(Tex.) 113 S. W. 748. A purchaser 
at a sheriff’s sale will take only 
an equity of redemption: Davis v. 
Hamilton, 50 Miss. 213. 
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where a grantor reserves in his deed a “lien on the de- 
scribed and granted premises for the faithful and full pay- 
ment of the several notes described therein, with all interest,” 
and transfers the notes to another, “with the lien retained by 
him on the lands therein specified,” the purchaser can en- 
force the lien against the grantee.* A lien, expressly re- 
served, continues in force until released of record, discharged 
by payment of the lien debt, or barred by limitations.® It may 
be lost however, by failure of the vendor’s title. 4 If it is not 
expressly reserved, it is not enforcible against subsequent 
purchasers without notice. 6 



§ 1232. Payment in specific articles. — As a lien of this 
kind is an equitable mortgage, the rights of the grantor and 
grantee depend upon the terms of their contract, and are 
not conferred by mere implication of law. The lien may be 
security for the performance of any act agreed upon by 
the parties, and not alone for the payment of money. Where 
a person sells land, and the grantee executes his note therefor 
for a certain sum of money, and it is agreed at the time 
of the execution of the note that it may be paid in lumber 
at a stipulated price, and the grantee fails to pay the money 
or deliver the lumber, the grantee may enforce the lien, as 



•Stratton v. Gold, 40 Miss. 778. 
This lien is superior to a subsequent 
mortgage executed by the vendee: 
Louisville Building Ass'n v. Korb, 
79 Ky. 190. See sec. 1243, post. 

8 Hamilton's Exr's v. Wright 
(Ky.) 87 S. W. 1093. 

4 Williams v. Finley (Tex.) 90 
S. W. 1087. 

8 Neff v. Elder, 84 Ark. 277, 105 
S. W. 260, 120 Am. St. Rep. 67. 
That purchaser from vendee in pos- 
session under unrecorded deed, re- 
serving lien, is bound to take no- 



tice thereof, see Gilbough v. Runge, 
99 Tex. 539, 91 S. W. 566, 122 Am. 
St. Rep. 659. Interest of vendor 
in land conveyed is subject to lien, 
see Tom's Creek etc. Co. v. Skeene 
(Ky.) 90 S. W. 993. See, also, 
Honaker v. Jones (Tex.) 113 S. 
W. 748. Lien extends only to por- 
tion of purchase price as to which 
reservation is made, see Shotwell 
v. McCardell (Tex.) 47 S. W. 39. 
May specify part covered: Brown 
v. Herring (Tex.) 101 S. W. 1023. 
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the same is not waived by his agreement to take lumber in 
payment for the note.* 

§ 1233. Not waived by taking other security or pur- 
suing remedy at law- — A lien thus expressly reserved 
differs also from the implied vendor's lien, in that 
it is not waived by taking other security. “A vend- 
or’s lien is the equitable right the vendor impliedly 
retains of subjecting the land sold to the payment of the 
purchase money. It need not arise from special agreement, 
but merely, and usually, from an implication of law, that 
the seller does not intend to release his claim on the land 
for the purchase money. But this lien may be released by 
an express or an implied agreement; and it has been held 
that it is lost by taking security for the price of the land 
sold, and it is held that it is personal, and is not transferable. 
Being secret, it is not so far favored as to be sustained in 
favor of an assignee of the debt, for the reason that equity 
does not presume that the assignee looks to the land for 
payment, which is presumed in favor of the vendor. In 
this case, however, the lien is expressly reserved in the deed 
and conceded in the notes. It arises by express contract, and 
became a matter of record, and full notice to all who might 
deal with the property, and being conceded in the notes, all 
persons purchasing them are assured by their contents that 
a lien is conceded, not only to the vendor, but to his as- 
signs. This, then, is more than an ordinary vendor’s lien. 
It is a written contract that the land shall be burthened with 



•Harvey v. Kelly, 41 Miss. 490, 
93 Am. Dec. 2 67. As the Hen is a 
part of the deed, subsequent pur- 
chasers are as much bound by no- 
tice as they would be by a mort- 
gage: Moore v. Lackey, S3 Miss. 
85; Dingley v. Bank of Ventura, 
57 CaL 467; Stratton v. Cold, 40 



Miss. 778; Sidwell v. Wheaton, 114 
111. 267 ; Webster v. Mann, 52 Tex. 
416; Carpenter v. Mitchell, 54 111. 
126; Eichelberger v. Gitt, 104 Pa. 
St. 64; Patton v. Hoge, 22 Gratt. 
(Va.) 443; Peters v. Clements, 46 
Tex. 114. 
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the lien until the notes are paid. If not a mortgage, it ap- 
proximates one more nearly than an ordinary vendor’s lien. 
It declares the land to be in pledge for the payment of the 
purchase money. It has the same effect as if a written agree- 
ment had been entered into and signed by the parties, that 
there should be a lien on the land to secure the payment of 
the notes, and that the assignee of the notes should have 
the right to enforce it. When the deed and notes are con- 
sidered as a part of the same transaction, it is substantially 
the same as such an agreement, and it will be readily con- 
ceded that equity would carry an agreement thus entered 
into by the parties into effect, and enforce it as it would any 
other lawful contract. Here are parties competent to con- 
Yact, the subject matter of a contract, and a sufficient con- 
sideration and an agreement legally entered into, and no 
reason is suggested why it should not be enforced.” 7 Thus, 
the taking of additional security in the form of a trust deed 
for other lands does not affect the lien reserved by the deed . 8 
Where the lien is expressly reserved in the contract, it is 



7 Carpenter v. Mitchell, 54 111. 
126, 129, per Mr. Justice Walker, 
in delivering the opinion of the 
court. And see, also, Kent v. Wil- 
liams, 114 Cal. 537, 46 Pac. 462; 
Warren v. Branch, 15 W. Va. 21, 
where title remains in vendor: 
Knipely v. Williams, 3 Gratt. 265, 
46 Am. Dec. 193; Hatcher v. Hat- 
cher, 1 Rand. 53; Lusk v. Hopper, 
3 Bush, 179; Price v. Lauve, 49 
Tex. 74; Sehorn v. McWhirter, 6 
Baxt (Tenn.) 313; Lewis v. Pusey, 

8 Bush. 615; Fogg v. Rogers, 2 
Cold. 290; Dunlap v. Shanklin, 10 
W. Va. 662; Schwarz v. Stein, 29 
Md. 112; Strickland v. Summer- 
ville, 55 Mo. 164; Whitehurst v. 
Yandall, 7 Baxt. (Tenn.) 228; 



Adams v. Cowherd, 30 Mo. 458; 
Hurley v. Hollyday, 35 Mo. 469; 
Magruder v. Peter, 11 Gill. & J. 
217 ; Hines v. Perkins, 2 Heisk. 395 ; 
Bozeman v. Ivey, 49 Ala. 75; Mc- 
Caslin v. State, 44 Ind. 151 ; Daniels 
v. Moses, 12 S. C. 130; Nixon v. 
Knollenberg Co. (Tex.) 37 S. W. 
608. 

8 Price v. Lauve, 49 Tex. 74. The 
lien, however, may be waived by 
express language, or by acts show- 
ing a clear intent to waive it : 
Warren v. Branch, 15 W. Va. 21 ; 
Coles v. Withers, 33 Gratt (Va.) 
186; Byrns v. Woodward, 10 Lea 
(Tenn.), 444; Frazier v. Hendren, 
80 Va. 265; French v. Pickey, 3 
Tenn. Ch. 302. 
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not waived or impaired by pursuit of the remedy at law. 9 So, 
where the vendor brings an action on the purchase money 
notes, he does not lose the superior title acquired by his lien. 1 

§ 1234. Lien reserved for benefit of another. — It is not 
essential to the creation of this vendor’s lien that it should 
be made for the exclusive benefit of the vendor, or for his 
benefit at all. Where it is so intended by the parties to 
the deed, a lien for the purchase money, payable to a stranger 
to the deed, may be retained for the latter’s benefit, with his 
consent. 2 

§ 1235. Grantee takes legal title.— The grantee, of 
course, takes the legal title, but he takes it subject to the 
lien, in the same manner and to the same extent as if he 
had executed a mortgage. The title of the grantee may be 
levied upon and sold upon execution against him. The pur- 
chaser at the execution sale takes the title of the grantee 
subject to the lien, and an assignee of the note, given by 
the grantee, may enforce the lien against the execution pur- 
chaser. 8 



9 Howard v. Herman (Tex.) 29 
S. W. 542; Branch v. Taylor 
(Tex.) 89 S. W. 813; Kane v. 
Mann, 93 Va. 239, 24 S. E. 938; 
Fayette Land Co. v. R. Co., 93 
Va. 274, 24 S. E. 1016. 

1 Rutherford v. Mothershed 
(Tex.) 92 S. W. 1021. See in this 
connection Bennett v. Murphy 108 
N. Y. Supp. 231, 123 App. Div. 
102. Where notes recite that they 
were given in payment of land and 
expressly retain a lien thereon, the 
deed and notes will be construed 
as one instrument evidencing an 
executory agreement to sell, al- 
though the deed itself does not ex- 
pressly reserve a lien: New Eng- 



land etc. Trust Co. v. Willis, 
(Tex.) 47 S. W. 389. The vendee 
retains the right of possession as 
against a stranger: Mason v. Ben- 
der (Tex.) 97 S. W. 715. That 
Statute of Frauds does not cover 
agreement to release lien, see Mc- 
Kinley v. Wilson (Tex.) 96 S. W. 
112. A deed reserving a lien to 
secure part payment of the pur- 
chase price is said to be an exe- 
cutory contract with the superior 
title in the vendor which can only 
be defeated by payment of the pur- 
chase money: Efron v. Burgower 
(Tex.) 57 S. W. 306. 

2 Mize v. Barnes, 78 Ky. 506. 

8 Chitwood v. Trimble, 58 Tenn. 
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§ 1236. Destruction of record. — When the deed re- 
serving the vendor's lien is recorded, notice is given to all 
of its existence. Although a purchaser from the grantee 
may have paid the full amount of the purchase money with- 
out actual knowledge of the existence of the lien at the time 
payment was made, yet the due registration of the deed 
in which the lien was reserved, is constructive notice to him 
of such lien to the same extent as actual notice would have 
been. If the record of the deed has been destroyed, the no- 
tice given by registration is just as operative as if there had 
been no destruction of the record. 4 



§ 1237. No particular form required. — Any language 
which shows that the intention of the vendor was to re- 
serve a lien is sufficient. Where a deed contains a descrip- 
tion of the notes given for the purchase money, and in the 
habendum clause contains a recital, “to have and to hold 
on the payment of the notes hereinabove stated,” the deed 
contains a sufficient reservation of a vendor's lien, and the 
recitals are sufficient to require a reasonable person to in- 
quire whether the notes have been paid or not. 6 A state- 
ment that the land is conveyed “under and subject, neverthe- 



(2 Baxt.) 78. The lien may be 
reserved by a separate instrument: 
Hobson v. Edwards, 57 Miss. 128; 
Carr v. Thompson, 67 Mo. 472; 
Helm v. Weaver, 69 Tex. 143; Esk- 
ridge v. McClure, 2 Yerg. (Tenn.) 
84; Osborne v. Royer, 1 Lea 
(Tenn.) 217. The lien may secure 
the performance of a collateral 
agreement : Harvey v. Kelly, 41 

Miss. 490, 93 Am. Dec. 267 ; Sidwell 
v. Wheaton, 114 111. 267. It is 
entitled to precedence over a prior 
judgment against the vendee: Par- 
sons v. Hoyt, 24 Iowa, 154. Su- 
perior title remains in vendor: De 



Steaguer v. Pittman (Tex.) 117 S. 
W. 481. 

4 Armentrout’s Executors v. Gib- 
bons, 30 Gratt. 632. See, also, 
Moore v. Lackey, 53 Miss. 85; 
White v. Downs, 40 Tex. 225. 

6 Blaisdell v. Smith, 3 Bradw. 
(HI.) 150. Allen, J., who delivered 
the opinion of the court, said : “It 
is insisted that defendants are not 
chargeable with notice of anything 
that may appear in the 'habendum*; 
that it is no part of the deed; that 
the conveyance would be good with- 
out it If it were true that what 
appears in the habendum they were 
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less, to the payment of” a certain sum of money at the 
time of decease of a widow to certain children, is sufficient 
to reserve a lien binding subsequent purchasers. 8 “There 
has been a manifest disposition in the courts to give a more 
liberal scope to the contracts of parties intended to create 
securities for the fulfillment of their obligations. An agree- 
ment to make a mortgage on land to secure a debt has, in 
equity, been construed to be a lien on the property, though 
the mortgage was never executed. Literally, it was but the 
personal engagement of the party. A security may be created 
on property, which is short of a grant, which does not 
vey or profess to convey the title, such as expressions in a 
conveyance that the vendor will look to the land as security 
for the money. No formula of words is necessary to create 
that right. Whatever words distinctly convey the idea that 
the vendor retains or reserves a lien on the land creates an 
express security. Such language does not create a technical 
mortgage, nor does it prevent the legal title from fully vest- 
ing in the purchaser; but this security follows the land, and 
being expressed in the deed, is notice, by reason of the regis- 

not bound to notice, still we hold also, Evans v. Ashe, 111 S. W. 965, 
that the description of the note in 108 S. W. 398. 
the body of the deed, with the 6 Heist v. Baker, 49 Pa. St. 9. 
statement that it constituted part of See Hutchinson v. Patrick, 22 Tex. 
the consideration, would be suffi- 318. This lien is generally treated 
cient to charge them with notice as a mortgage : Peters v. Clements, 
under the authorities above cited. 46 Tex. 114; Robinson v. Woodson, 
But the court is not aware of any 33 Ark. 307; Dingley v. Bank of 
rule or decision that requires the Ventura, 57 Cal. 467; Stratton v. 
recital to appear in any particular Gold, 40 Miss. 778; Carpenter v. 
part of the deed. The habendum Mitchell, 54 111. 126; Smith v. Row- 
clause is a part of the deed.” No land, 13 Kan. 245; Taliaferro v. 
particular form required: Ford v. Barnett, 37 Ark. 511; Adams v. 
Ford (Tex.) 54 S. W. 773. See, Cowherd, 30 Mo. 458; Ober v. Gal- 
also. Brown v. Pitts (Tex.) 37 S. lagher, 93 U. S. 199, 23 L. ed. 829; 
W. 623. If the intent is clear, the Hines v. Perkins, 2 Heisk. (Tenn.) 
form is immaterial: Portland etc. 395 ; Webster v. Mann, 52 Tex. 416; 
Co. v. Blodgett, 152 Fed. 929. See, Bozeman v. Ivey, 49 Ala. 75 ; Eich- 
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tration, to creditors and purchasers .” 7 Where a deed con- 
veys land “charged with the payment” of certain specified 
sums, the land is subject to the charge.® If the deed recites 
that the land is conveyed subject to the payment of the pur- 
chase money, a lien is created . 9 The fact that at the foot of 
such a deed there is a formal receipt for the purchase money, 
does not constitute even prima facie evidence of the satisfac- 
tion of the lien . 1 “If the purchasers,” said Mr. Justice Trun- 
key, “had made inquiry of the proper parties, they could 
have learned whether the money was actually paid, and they 
stand in the vendor’s shoes, holding the land as if they had 
bought with express notice of the amount remaining unpaid. 
The rule is, that whatever puts a party on inquiry amounts 
to notice, where the inquiry becomes a duty, as in the case 
of a purchaser of land, and would lead to a knowledge of 
the requisite fact by the exercise of ordinary diligence and 
understanding.” 2 But where a vendee assumed a mortgage 
and gave his note for the full purchase price and afterwards 
had such note canceled to the amount of the mortgage, and 
gave his note for the amount to the mortgagee instead, it 
was held that, although the note recited that it was a pur- 
chase money note, it did not create a vendor’s lien against 
the land . 9 And, likewise, notes purporting to be given by 
the former owner of real estate and reserving a vendor’s 
lien thereon, which are forged, create no lien on the land . 4 
The mere recital in a deed that part of the purchase money 
is evidenced by a note described therein, does not create a 



elberger v. Gitt, 104 Pa. St. 64; 
Daniels v. Moses, 12 S. C. 130. 

7 Moore v. Lackey, S3 Miss. 85, 
90, per Simrall, C. J. And see 
Carr v. Holbrooke, 1 Mo. 240; 
Pugh v. Holt, 27 Miss. 461. 

9 Stanhope v. Dodge, 52 Md. 483. 
9 Eichelberger v. Gitt, 104 Pa. 64. 
1 Eichelberger v. Gitt, 104 Pa. St. 
64. 



2 In Eichelberger v. Gitt, supra. 
See, also, Berger v. Waldbaum, 93 
N. Y. Supp. 352, 46 Misc. 4, aff’d 
in 96 N. Y. Supp. 1114, 110 App. 
Div. 115. 

8 Allen v. Newton (Tenn. Ch. 
App.) 48 S. W. 283. 

4 Neal v. Parker (Tenn. Ch. 
App.) 62 S. W. 170. 




